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INTRODUCTION 


The  Downtown  Waterfront,  along  Atlantic  Avenue,  is  clearly  blighted. 
During  the  past  ten  years,  assessed  valuations  in  the  area  declined 
more  than  205^  as  physical  deterioration  advanced. 

The  Boston  Redevelopment  Authority  has  both  the  obligation  and 
opportunity  to  renew  this  area.  With  the  assistance  of  the  Down- 
town Waterfront  Corporation,  BM  is  nov  preparing  a  reneval  plan. 

Through  the  process  of  urban  renewal,  this  section  can  again 
become  one  of  Boston's  finest  assets.  The  Waterfront  can  be 
developed  for  public  use  and  recreation  by  the  creation  of  a  water- 
front park,  aquarium,  marine  museum,  pleasure  boat  landings  and 
other  facilities.  In  addition,  the  plan  will  provide  redevelopment 
sites  for  an  estimated  $70  million  in  new  private  construction,  to 
achieve  a  substantial  increase  to  the  Boston  tax  base. 

To  execute  the  plan,  the  Redevelopment  Authority  needs  a  special 
act  of  the  General  Court  which  will  enable  BRA,  within  the  project 
area: 


1)  To  sell  to  redevelopers  portions  of  the 
tide lands  now  owned  by  the  Commonwealth. 

The  map  following  this  page  shows  the 
Commonwealth  flats  as  the  area  between 
the  broken  black  line  and  the  green  line 
(Harbor  Line. ) 

For  the  most  part  the  Commonwealth  flats, 
about  kl.^   acres,  are  underwater.  In  a 
few  places,  dilapidated  piers  exist  over 
the  flats . 

The  diagram  following  the  map  shows  the 
renewal  plan,  under  which  only  about  9-5 
acres  of  Cotmnonwealth  flats  would  be 
redeveloped. 

2)  To  issue  irrevocable  licenses  on  all  land 
requiring  such  licenses. 

The  shaded  areas  on  map  and  diagram  are  those 
filled  prior  to  l8J+7  and  therefore,  not  re- 
quiring licenses.  Other  land  below  (east) 
of  Atlantic  Avenue  require  licenses.  Present 
licenses  are  subject  to  revocation,  but 
irrevocable  licenses  will  be  necessary  to 
obtain  financing  for  lasting  improvements 
under  the  renewal  plan. 
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In  addition  to  the  Commonwealth  flats,  approxi- 
mately 20  acres  of  private  land  are  subject  to 
license  (the  unshaded  area  between  the  dotted 
line  and  Atlantic  Avenue  on  both  map  and  diagram.) 
For  the  most  part,  this  privately  held  land  is 
underwater  or  occupied  by  dilapidated  wood  wharves. 

As  the  plan  shows,  only  about  6  acres  of  private 
land,  plus  the  9.5  acres  of  Commonwealth  flats 
would  be  redeveloped  and  licensed. 

These  powers  would  be  clearly  limited.  They  would  apply  only  to  the 
tide lands  within  this  project  area,  that  is,  only  to  the  land  bounded 
by  Atlantic  Avenue  and  the  Harbor  Line  and  from  Northern  Avenue  to 
the  U.S.  Coast  Guard  Station,  as  shown  on  the  map  and  diagram.  Since 
the  entire  area  is  within  the  Harbor  Line,  no  interference  to  navi- 
gation is  possible. 

These  powers  would  become  effective  only  after  an  urban  renewal 
plan  has  been  approved  by  BRA,  the  City  Council  and  the  State 
Housing  Board.  They  would  apply  only  during  the  life  of  the  urban 
renewal  project.  All  fees  for  displacement  of  water  would  be  paid 
to  the  Commonwealth. 

In  the  past,  the  General  Court  has  given  private  Corporations 
irrevocable  licenses  and  the  right  to  occupy  Commonwealth  flats. 
Now,  the  BRA,  a  public  agency,  seeks  equivalent  rights  for  a  public 
purpose,  to  carry  out  a  major  project  that  will  benefit  both  City 
and  Commonwealth. 


H.-'-'- 


C^MOKWEALTH^FLATS 

Originally^   almost  all  of  the   land  in  the  project  area  belonged  to 
Massachusetts  Bay  Colony.     But  the  Colony  and  the  Commonwealth 
granted  most  of  the   land  to  private   owners   leaving  only  the  smaller 
strip  still  in  Commonwealth  ownership.     Neither  the  Commonwealth  nor 
any  other  agency  is  able  to  clearly  define  the  area  still  owned  by 
the  state.     The  maps  and  figures   in  this  report  are  based  on  the  best 
available  material  largely  from  Rackemann,   Sawyer  &  Brewster.     For  the 
purpose  of  the  proposed  legislation  and  for  project  execution,    it   is 
not  necessary  to  determine  the  extent  and  location  of  Commonwealth- owned 
land.     This   is  fortunate  since  an  effort  to  do  so  would  be   lengthy  and 
costly. 


Transfer^to^Public  Agencies 

From  time  to  time,   the  Commonwealth  transfers  tidelands  to  public  agencies 
without  charging  a  fee.     For  example,   the  act  creating  the  Massachusetts 
Turnpike  Authority  (Chap.   35^  of  1952)  authorizes  use  by  the  Authority 
(including   lands  under  water)  where  such  lands  are  deemed  necessary  by 
the  Authority  for  construction  or  operation. 


Tran5fer__to_Private_0wners 

An  occupancy  fee  of  255^  per  sq.   ft.   is  usually  charged  to  private  owners 
when  they  are  permitted  to  build  on  Commonwealth  tidelands. 

Since  urban  renewal  is  a  public  purpose,  we  have  provided  for  no  fee, 
but  should  the   legislature   insist  on  one   in  view   of  the  ultimate  private 
ownership,   the  BRA  might  consent  to  pay  25{^  a  foot.      John  Bok  agrees. 


Normally  the  Governor  and  Governor's  Council  set  the  terms  for  the  sale 
of  land.  Our  bill  provides  no  role  for  these  officers  since  we  provide 
for  a  grant  in  aid. 


II   LICENSED  LAJg) 

Land  filled  prior  to  18U7  (but  not  wood  piers)  is  regarded  by  Rackemann 
and  other  authorities  as  free  from  licensing  requirements.  However, 
tidelands  filled  after  that  date  or  not  yet  filled  are  subject  to 
license.  Since  1866  the  Commonwealth  through  various  agencies  has 
issued  licenses  for  fill  vhich  were  later  determined  (after  the  19^1 
Cities  Service  Case,  308  Mass.  3U9)  to  be  revosable  at  the  will  of  the 
legislature. 

Thus,  in  the  project  area  some  of  the  filled  land  and  improvements 
thereon,  together  with  the  wood  piers  have  been  developed  under  revocable 
license. 

The  three  largest  waterfront  structures,  the  two  Quincy  Cold  Storage 
Warehouses  and  the  Lincoln  Wharf  Power  Plant,  are  all  constructed  in 
part  on  the  basis  of  revocable  licenses. 

After  urban  renewal,  redevelopers  must  have  irrevocable  licenses  as  a 
pre-requisite  to  obtaining  long-term  financing.  Leading  conveyancers 
and  lending  institutions  require  this  protection.  A  statement  from 
one  such  institution  is  attached  at  the  conclusion  of  this  section. 

The  BRA,  therefore,  must  have  the  power  to  confer  irrevocable  licenses. 
Only  the  legislature  can  provide  such  licenses  or  delegate  the  power  to 
provide  them. 


Present  Licenses 

This  paper  describes  in  general  and  sufficient  terms  the  present  license 
situation.  At  one  point,  certain  legislators  asked  for  complete  data 
on  all  existing  licenses.  This  request  could  be  answered  only  after 
very  lengthy  study  since  neither  the  Commonwealth  nor  any  other  source 
has  accurate  records. 

More  significant,  however,  the  information  would  be  of  no  real  value 
since  the  act  provides  that  the  BRA  be  empowered  to  issue  new  licenses 
irrespective  of  what  licenses  may  now  exist.  Detailed  information  on 
existing  licenses  are  not  needed  by  the  legislature  or  the  BRA  for 
present  purposes. 


Role  of  DFW 

The  Division  of  Waterways  of  the  DPW  issues  revocable  licenses  and  pre- 
sumably wishes  the  power  to  issue  irrevocable  licenses.  Therefore,  the 
Division  has  indicated  that  it,  rather  than  BRA,  should  become  the 
licensing  authority.  This  is  a  proposal  to  be  avoided — unless  in  the 
legislative  negotiations  it  becomes  essential  to  give  the  DPW  a  token 
role  under  which  it  would  be  required  to  provide  revocable  licenses 
to  the  BRA  and  future  developers. 
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Aprl!  23,  i963 


Mr.  EustiS  W.  Buchanan 
DoMntown  Waterfront  Corporation 
(putney  Market  Building,  Room  5k 
South  Market  Street 
Boston  9,  Massachusetts 

Dear  Mr.  Buchanan: 

Re:   Financing  TIdeland  Properties 

Confirming  our  conversation  yesterday  at  the  All-America 
Award  luncheon,  I  would  advise  you  that  savings  banks  cannot 
finance  properties  that  are  being  used  under  the  revocable 
license  setup. 

The  fee  must  be  owned  by  the  mortgagor  and  the  license 
permitting  the  land  to  be  filled  must  be  Irrevocable. 

If  you  wish  anything  further,  i  shall  be  glad  to  hear  from 
you. 


JHB/EKG 
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in  LEGISLATION 

The  proposed  legislation  is  the  same  as  the  bill  (H.1866)  submitted 
earlier  this  year,  except  for  Section  1.  The  old  Section  1  gave  the 
Authority  certain  powers  over  all  lands  on  Boston  Harbor.  The  new 
Section  1  is  restricted  only  to  the  Downtown  Waterfront  Project  Area. 

Both  Trills  give  the  BRA  the  rights  described  in  the  summary;  that  is, 
to  resell  Commonwealth  tide lands  and  to  issue  irrevocable  licenses. 
Both  bills  provide  in  Section  k   that  the  Comnjonwealth  will  continue 
to  receive  fees  for  displacement  of  water  at  the  current  rate  of 
31 '5^   per  yard. 

The  proposed  hill  which  follows  this  page  has  been  approved  by 
Rackenann,  Sawyer  and  Brewster. 
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AN  ACT  AUTHORIZING  THE  BOSTON  REDEVELOPMENT  AUTnORITY  TO 
EXERCISE  CERTAIN  POWERS  IN  REGARD  TO  CERTAIN  TIDEIANDS 
ALONG  THE  ATLANTIC  AVENUE  AND  COMMERCIAL  STREET  WATERFRONT 
IN  THE  CITY  OF  BOSTON 

BE  IT  ENACTED  BY  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES 
IN  GENERAL  COURT  ASSEMBLED,  AND  BY  THE  AUTHORITY  OF  THE 

SAME,  AS  FOLLOWS: 

SECTION  1.  The  Boston  Redevelopment  Authority,  hereinafter  called  the 
authority,  may  include  in  the  area  covered  by  an  urban  renewal  plan  or  land 
assembly  and  redevelopment  plan  under  Chapter  121  so  much  of  ths  tide lands  as 
lie  within  that  ai«a  in  the  City  of  Boston  beginning  at  the  intersection  of  the 
northeasterly  sideline  of  Northern  Avenue  and  the  westerly  U.  S.  Pierhead  L.lne 
of  the  Fort  Point  Channel  and  running  northwesterly  by  the  northeasterly  sideline 
of  Northern  Avenue  to  the  easterly  sideline  of  Atlantic  Avenue;  thence  turning 
and  running  northerly  and  northwesterly  by  the  easterly  sideline  of  Atlantic  Avenxie 
and  of  Commercial  Street  to  the  southeasterly  sideline  of  Hanover  Street;  thence 
turning  and  running  northeasterly  by  the  southeasterly  sideline  of  Hanover  Street 
to  the  southwesterly  property  line  of  the  U.  S.  Coast  Guard  Base;  thence  tiirning 
and  running  southeasterly  by  the  southwesterly  property  line  of  the  U.  S.  Coast 
Guard  Base  to  the  southeasterly  property  line  of  the  U.  S.  Coast  Guard  Base; 
thence  turning  and  running  northeasterly  by  the  southeasterly  property  line  of  the 
U.  S.  Coast  Guard  Base  extended  to  the  U.  S.  Pierhead  Line;  thence  turning  and 
rimning  southeasterly,  southerly  and  southwesterly  by  the  U.  S.  Pierhead  Line  to 
the  point  of  beginning. 

SECTION  2.  The  powers  of  licensing  and  of  sale  of  the  department  of  public 
works,  hereinafter  called  the  department,  shall  be  suspended,  during  the  period  of 
an  urban  renewal  or  land  assembly  and  redevelopment  plan  adopted  and  approved  in 
accordance  with  the  provisions  of  Chapter  121,  with  respect  to  the  area  covered  by 
such  plan.  Upon  recording  in  the  registry  of  deeds  of  such  a  plan,  the  authority 
shall  forthwith  transmit  to  the  department  a  notice  that  suih  poweis  havebesn  suspe3as!i,t:)^ther 


-2- 
vlth  a  copy  of  the  plan,  and  shall  state  in  such  notice  the  period  of  such 
suspension.  Dtiring  the  period  of  such  suspension  the  authority  may  sell 
and  convey  in  the  name  and  on  behalf  of  the  commonwealth  the  fee  simple  or 
other  interests  of  the  commonwealth  in  any  parcels  included  within  the  area 
covered  by  such  plan.  The  consideration  paid  for  each  such  deed  may  be 
retained  by  the  authority  as  a  contribution  or  grant  in  aid  by  the 
commonwealth  to  the  plan.  During  such  period  the  authority  may  exercise  the 
licensing  said  other  powers  set  forth  in  section  Ik   of  Chapter  91  to  the  same 
effect  and  extent  and  subject,  except  as  herein  otherwise  provided^  to.  all 
the  provisions  and  conditions  set  forth  in  said  Chapter  91^  including 
granting  lie  -ses  to  maintain  existing  structiores  or  existing  fill  whether 
or  not  such  existing  structxires  or  existing  fill  had  been  previously  licensed. 
The  authority  shall  not  so  sell  and  convey  nor  license  as  aforesaid  unless 
and  until  it  shall  in  each  Instance  find  that  such  sale  and  conveyance  or 
such  license  is  required  to  frxrther  the  plan;  but  such  conveyances  and 
licenses  upon  being  recorded  in  the  Registry  of  Deeds  shall  be  conclusive 
in  favor  of  all  persons  claiming  thereunder  that  such  findings  have  been 
made.  The  authority  shall  upon  receipt  of  any  application  for  any  license 
\mder  section  Ik   trajasmit  a  copy  of  the  same  to  the  department  which  may 
advise  the  authority  with  respect  to  the  same,  but  the  power  of  the  authority 
shall  not  be  thereby  limited.  The  authority  shall  trr  ^.smit  to  the  department 
a  copy  of  eich  such  license  granted  by  it. 

SECTION  3.  No  license  granted  by  the  authority  shall  be  subject  to 
revocation  except  pursuant  to  provisions  contained  in  Chapter  91.>  in  this 
chapter,  or  in  said  license;  but  the  provisions  of  Chapter  432,  subsection  1, 
of  the  acts  of  I869  as  embodied  in  section  I5  of  Ch-apter  91  shall  not  apply 
to  any  license  grsmted  by  the  authority.  Every  license  granted  by  the 
authority  to  construct  new  structuares  or  to  perform  new  filling  in  tidewaters 
shall  be  subject  to  the  following  condition  whether  or  not  therein  expressed; 
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such  license  shall  expire  in  five  years  from  its  date,  except  as  to  valuable 
structures,  fillings  or  enclosures  actually  and  in  good  faith  built  or  nade 
vcoder  the  license  during  the  term  thereof.  The  authority  may  execute  and 
deliver  a  certificate  in  form  suitalsle  for  recording  as  to  completion  of  any 
structure  or  filling  pursuant  to  any  such  license  issued  by  it,  and  the 
register  of  deeds  shall  accept  the  same  for  recording  and  make  a  marginal 
reference  thereto  vcpon  the  record  of  the  appropriate  license  upon  payment 
of  the  fee  prescribed  in  Chapter  262. 

SECTION  U.  The  amount  of  tidewater  displaced  or  to  be  displaced  by 
any  structure  below  high  water  mark  or  by  any  filling  of  flats,  shall  be 
ascertained  by  the  authority  which  shall  require  the  licensee  to  pay  to  the 
conmionwealth  before  the  license  shall  become  effective  such  amount,  if  any, 
as  shall  be  assessed  by  the  authority  with  respect  to  such  displacement,  not 
exceeding  thirty-seven  and  one -half  cents  per  cubic  ysird  for  water  displaced, 
and  each  such  license  granted  by  the  authority  shall  contain  a  recitation  as 
to  whether  such  assessment  has  been  made .  If  a  license  is  granted  by  the 
avrthority  to  a  person  to  build  or  maintain  a  wharf  or  other  structxu^  upon  or 
to  fill  or  otherwise  occupy  land  in  tidevrater,  he  shall  before  the  license 
shall  become  effective  pay  to  the  commonwealth  such  compensation,  if  any,  for 
the  rights  granted  in  and  by  such  license  in  einy  land  title  to  which  is  in 
the  commonwealth  or  the  authority  as  shall  be  determined  by  the  authority, 
smd  each  such  license  granted  by  the  authority  shall  contain  a  recitation 
as  to  whether  such  assessment  has  been  made.  The  treasiorer  of  the  commonwealth 
upon  payment  of  an  assessment  for  tidewater  displacement  contained  in  a 
license  issved  by  the  authority  or  for  compensation  for  rights  granted  by  a 
license  issued  by  the  authority  in  the  commonwealth  or  authority  tide  lands 
shall  forthwith  give  to  the  licensee  a  receipt  for  the  same  in  form  suitable 
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for  recording,  and  the  register  of  deeds  shall  accept  the  same  for 
recording  and  make  a  marginal  reference  thereto  upon  the  record  of 
the  appropriate  license  upon  payment  of  the  fee  prescribed  in  Chapter  262. 
SECTION  3.     This  act  shall  take  effect  upon  its  passage. 


IV  P(^SIBLE  AMEMDMEgrS 

We  anticipate  four  objections  that  vill  be  raised  by  legislators 
and  which  may  be  the  subject  of  debate  and  compromise. 


Condensation 

Probably  the  legislature  will  insist  on  some  compensation  for  Common- 
wealth flats.   Our  arguments  that  the  BRA  is  a  public  agency,  that 
renewal  is  a  public  purpose,  and  that  there  is  no  "profit"  on  the 
contemplated  sales--may  not  suffice.   In  this  case,  John  Bok  agrees 
that  BRA  could  make  a  reasonable  payment. 

Although  higher  fees  have  been  charged,  255^  a  foot  seems  to  be  the 
prevailing  figure.  At  this  rate,  the  cost  to  the  BRA  would  be 
$100,000  to  $150,000.  With  John  Bok's  assistance,  we  drafted  the 
following  amendments  to  cover  this  point: 

1)  "The  Authority  shall  pay  over  to  the  Treasurer 
of  the  Commonwealth  such  compensation  as  may  be 
determined  by  the  Governor  and  Council  to  be 
properly  due  to  the  Commonwealth  for  the  Common- 
wealth tidelands  or  interests  in  tidelands  so 
taken." 

2)  "For  each  deed  executed  by  the  Authority  under 
the  foregoing  power,  the  grantee  shall  pay  to 
the  Treasurer  of  the  Commonwealth  compensation 
at  the  rate  of  twenty-five  cents  per  square  foot 
for  the  fee  simple  or  other  interests  of  the 
Commonwealth  so  conveyed.  The  Authority  shall 
include  in  each  deed  a  determination  of  the  number 
of  square  feet  which  represent  the  fee  simple  or 
other  interests  of  the  Commonwealth,  and  such 
determination  shall  be  conclusive." 

The  second  amendment  has  the  advantages  of  fixing  a  definite  rate  and 
avoiding  any  complications  that  might  arise  in  the  approval  by  the 
Governor  and  Council. 


Governor  and  Counc i 1 

There  may  be  a  strong  sentiment  for  giving  the  Governor  and  Council 
some  prerogatives  in  the  bill,  such  as  approving  the  transfer  on 
setting  the  terms,  as  above.  While  these  are  traditional  functions, 
the  involvement  of  Governor  and  Council  are  not  necessary  and  should 
be  avoided,  if  possible. 


Department  of _  Pub  lie  Works 


"j?"/t] 


As  indicated  in  Section  "i?",  the  Department  through  Rudolphe  Bessette 
has  argued  for  an  extension  of  their  powers.  We  hope  that  this  problem 
can  be  overcome  through  negotiation  with  DPW  or  by  circumvention. 
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V  LEGISLATIVE  ACCEFTMCE 

The  earlier  bill  (H.1866)  failed  because  its  scope  vas  too  wide, 
and  because  the  supporting  campaign  was  lacking  in  force. 

The  new  version,  subject  to  negotiation  on  the  points  raised  above, 
should  have  better  prospects .  But  a  stronger  campaign  under  the 
personal  leadership  of  Mayor  Collins  in  necessary.  Otherwise, 
prospects  are  poor. 

The  Corporation  has  discussed  this  matter  with  the  Mayor  urging 
him  to  take  command.  Specially,  he  has  been  requested  to: 

a)  persuade  Commissioner  Ricciardi  and  Director 
Bessette  to  withdraw,  or  at  least  soften  their 
opposition. 

b)  to  secure  influential  sponsorship,  for  example, 
Senator  Powers  and  Representative  Quinn. 

c)  to  confer  with  leading  legislators  including 
Senator  Hennigan,  Representative  Toomey,  and 
Speaker  Thompson. 

d)  to  build  greater  support  among  the  Boston 
delegation. 

The  Corporation  is  prepared  to  prsvide  a  continuous  lobbying 
effort.  But  this  will  only  be  effective  under  leadership  from 
Mayor  Collins. 
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Time 

The  legislature  might  insist  upon  a  time  limit  on  the  powers  given 
to  BRA.  For  example^  they  might  suggest  that  the  powers  be  given 
for  a  period  of  only  10  years  from  the  approval  of  the  plan.  T.'z 
would  appear  that  such  a  limitation  would  not  be  damaging.  John 
Bok  is  reviewing  this  question  at  the  moment. 


-7- 


VTI   ALTgatATIVES 

There  appeared  to  be  no  reasonably  useful  alternatives  to  the 
passage  of  the  proposed  legislation.  The  alternatives  which 
have  been  considered  are  these; 

1)  An  early  land  taking  by  BRA  followed  by 

legislation  to  provide  irrevocable  licenses 
on  the  property  owned  by  BRA.  This  assumes 
prior  HHFA  agreement  as  well  as  local  approvals 
and  further  assumes  that  BRA  as  a  owner  would 
be  in  a  better  position  relative  to  the  legislature. 
Even  If  these  aesunptions  were  correct,  then  the 
legislation  obtained  would  not  solve  the  problem 
of  exempt  waterfront  properties  within  the  water- 
front project. 

2)  A  taking  without  legislation  following  Conley's 
theory  that  the  BRA  can  take  flats  without  legis- 
lation. Even  if  this  were  true,  it  would  not  solve 
the  license  problem. 

3)  A  taking  without  legislation  after  which  the  BRA 
continues  to  own  the  land  and  leases  to  redevelopers , 
This  seems  futile  since  the  BRA,  itself,  would  be 
subject  to  the  license  problem  and  the  redevelopers 
would  not  have  sufficient  protection  to  obtain 
iinancmg. 

^)  A  taking  and  disposition  following  which  the 
redevelopers  secure  individual  licenses  by 
special  acts.  This  has  the  same  disadvantages 
as  alternative  No.  1  plus  additional  obvious 
problems  that  make  it  appear  to  be  a  very  poor 
approach.  "^  ^ 


■  10- 


^       1 


VI     ff  m  BILL  FAILS 

If  the  bill  is  rejected,   an  urban  renewal  plan  could  not  be 
submitted  for  the  necessary  legal  approvals  without  a  special 
agreement  with  HHFA,   according  to  John  Bok.     There  is  the 
prospect  then  that  the  entire  process   of  approval  and  execution 
would  be  delayed.     Perhaps  a  more  important  consequence  is  the 
uncertainty  that  would  hangover  the  entire  planning  and  renewal 
process  until  the  passage  of  an  act  in  196J+.     And,   during  this 
extended  period,   the  BRA  and  DWC  would  be   in  a  weak  position 
relative  to  present  owners,  prospective  redevelopers  and  relocatees, 
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